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Date of Issue

Arising out of Order-In-Original No. CGST/WTO7 /HG/675/2022-23 dated
(¥) | 12.12.2023 passed by The Assistant Commissioner, CGST Division-VII,
Ahmedabad North

Sftiteemal &1 A IR TaT / M/s Milanbhai Narsinhbhai Parmar, Sadashivnagar
() | Name and Address of the society, Nr. Shak Market, Ranip Road, Ahmedabad-
| Appellant 382480.
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may bé against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside Ind1a export to Nepal or Bhutan, without
payment of duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final .

products under the provisions of this Act or the Rules mrade there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
" under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
* prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
Aa_mount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at- 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

A The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectlvely in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place Where the bench of any pominate pubhc sector bank of the
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

1] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiij amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone.is.in dispute.”
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F.No. GAPPL/COM/STP/2450/2023

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Milanbhai Narsinhbhai Parmar,
Sadashivnagar Society, Nr. Shak Market, Ranip Road, Ranip, Ahmedabad - 382480
(hereinafter referred to as “the appellant”) against Order-in-Original No. CGST/WTQ7 /
HG/675/2022-23 dated 12.12.2022 passed by The Assistant Commissioner, CST Division-
VII, Ahmedabad North (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
AGAPP3467A. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2015-16, it was noticed that the appellant had earned an income of Rs.
41,83,851/- during the FY 2015-16, which was reflected under the heads “Sales of services”
(Value from ITR)” filed with the Income Tax department. Accordingly, it appeared that the
appellant had earned the substantial income by way of providing taxable services but has
neither obtained Service Tax registration nor paid the applicable service tax thereon. The
appellant were called upon to submit copies of relevant documents for assessment for the
above’said period. However, the appellant had not responded to the letters/summons issued by

the department.

2.1 Subsequently, the appellant was issued Show Cause Notice No. CGST/AR-V/DIV-
VI/ABAD NORTH/TPD UR-15-16/115/2020-21 dated 27.09.2020 demanding Service Tax
amounting to Rs. 6,06,658/- for the period FY 2015-16, under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under
Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(1), 77(2)
and Section 78 of the Finance Act, 1994. However, the appellant had not responded to the

department.

22 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amounting to Rs. 6,06,658/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further
(i) Penalty of Rs. 6,06,658/- was also imposed on the appellant under Section 78 of the
Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section
77(1) of the Finance Act, 1994; and (iii) Penalty of Rs. 5,000/~ was imposed on the appellant
under Section 77(2) of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules,
1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellaint have preferred the present appeal along with an application for condonation of delay

on the following grounds:
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AThe"appellant is a propriefor and does not have a separate staff to look after legal
matters. The Order-in-Original No: CST/WT07/HG/675/2022-23 dated 12.12. 2022,
was received on 03. 01 2023 to them and as per the provisions contained i in Section
35(1) of the Central Ex01se Act, 1944 yead wnh Section 86 of the Finance Act, 1994,
appeal against the order passed- by any authority subordinate to Commissioner is
required to be filed before the Commijssioner (Appeals) within a period of Two
months (as amended vide Finance-Act 2012) from the date of receipt of the order by

the aggrieved party.

The appellant being a trader was not well verse with the provisions of the Service Tax

Department. As soon as the applicant understood that against the order, an appeal is required

to be filed, he contacted the legal counsel and filed the present appeal on 06.03.2023 which

was r'equired to be filed on or before 03.03.2023, Therefore, there is a delay of 3 days in filing

the appeal. The applicant has requested to consider the cause of delay.

The applicant rely on the judgement of the Honorable Supreme Court in the case of state

of U.P. v/s Harish Chandra as reported in 1996 (85) ELT 209 (SC) held that "it is undoubtedly

true that the applicant seeking for condonation of delay is duty bound to explain the reasons

for the delay but as has been held by this court in several cases, the very manner in which the

bureaucratic process moves, if the case deserves merit the court should consider the question

“of condonation from that perspective.”

The appellant is engaged in trading of unstitched dress material and not engaged in
any service. During the Financial Year 2015;16; the value of Sale of unstitched dress
material was Rs.41,83,851/- while filing the Income Tax return it was wrongly shown
by the ﬁler/tax‘consultant of the appellant as Sale of Services instead of Sale of
-Goods. The said Tax consultant admitted his mistake and filed affidavit in this regard
also. A show cause notice was issued to the appellant demanding Service Tax of
Rs.6,06,658/-.Further the same was confirmed vide The impugned Order for the
demand of Service Tax of Rs.6,06,658/: along with interest as per Seption 75, penalty

under section 77(1) for Rs. 10,000/-, penalty under section 77 (2) for Rs.5,000/- and
Rs. 6,06,658/- under section 78 of the Finance Act, 1994,

The appellant denies all the demand confirmed vide impugned OIO and submitted that

they have not contravened any of the provisions of the Act.

The appellant submitted that the Impugned OIO is passed without providing
reasonable opportunity of hearing to the appellant. The adjudicating authority gave 3
opportunities of hearing within the period of 8 days vide single letter. The lem1ed
Adjudlcatmg Authority passed ex- -parte order which in Gross violation of natural

JUStICe The _appellant 1elled on the Jurisdictional ngh Court varying in the case of
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cannot be treated as valid opportunity of hearing. Reported as 2017 (6) G.S.T.L. 15 (Guj.)
REGENT OVERSEAS PVT, LTD. Versus UNION OF INDIA - Service of notice by speed post -
Proof of service - Séction 37 of Central Excise Act, 1944 corresponding to Sections 938 & 94
of Finance Act, 1994 provides for notice by speed post with proof of delivery - No material by
way of proof of delivery of notice to petitioners produced - Impugned ex parte is clearly in
breach of principles of natural Justice. [para 8]. Order - Ex parte order - Adjournments, three
adjournments - Adjudicating authority given a choice of three dates of personal hearing in a

single notice — Three adjournments/dates for hearing cannot be given by a single notice.

The appellant is dealing in sale/purchase of unstitched dress material . which is goods
in nature and not thé service. The tax Consultant of the appellant made mistake during
filing of ITR for the FY-2015-16 wherein he shown “Sales of Service” in place of
“Sales of unstitched dress material”, Further the appellant furnished the copies of

sample purchase and sales bills of unstitched dress material.

The appellant states that The income earned during the F.Y. 2015-16 was from sale of
unstitched dress material and the appellant has not suppressed the value from the
Government with the intention to evade the Service Tak. Thus, the non- disclosure of
value to the Service tax department, at the most be termed as 'omission' and not

willful suppressiAon, as alleged in the SCN.

Furthe_r, the appellant submitted that the show cause notice is erroneous as it demands
Service Tax by invoking extended period. The meaning of the word "suppression" .
was considered by the Hon'ble Supreme Court in the case of Continental Foundation Jt.
Venture Vs. CCE, Chandigarh, reported in 2007 (216) ELT 177 (SC), and was held by the
Hon'ble Supreme Court with regard to the proviso to Section 11A of the Central Excise Act,
1944, that mere omission to give correct information was not suppression of facts unless it

was deliberate and to stop the payment of duty.

The appellant submitted that in ITR for the F.Y.2015-16, they have shown the
opening stock for Rs, 16,70,254/- as well as closing stock for Rs. 18,22,620/- along
with purchase for Rs.35,48,370/- which also indicates that fhey are engaged in trading
activity and not engaged in service. The appellant has not provided any service for
F.Y¥.2015-16. They submitted that there was no mala-fide intention but due to Clerical
mistake the issue has been raised. Therefore, the extended period has been invoked

without any factual or legal base and shall be dropped.

The appellant submitted that there is no element of fraud, willful misstatement or
suppression of facts with intent to evade payment of service tax, as all the income

received by them were accounted for in the books of accounts. . In absence of all

above elements, no mens rea can be atty ellant.. In absence of mens
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rea penalty cannot be 1mposed The appellant w1shes to rely upon followmg decisions

of various Courts:

(a) Hon'ble Supreme Cout in case of M/s Pahwa Chemicals Private Ltd. vs. Commissioner -
2005 (189) E.L.T. 257.(S.C.) has held that mere failure to declare something does not amount
to mis-declaration or willful suppression of facts and that for ‘proving mis-declaration, and

willful suppression of facts, some positive action on the part of the assessee is a must.

(b) As held by the Hon'ble Supreme Court in case of M/s Hindustan Steel Ltd. vs. State of
Orissa - 1978 (2) E.L.T. J 159 (S.C.) penalty could not be imposed simply beoause there is

default, For imposition ofpenalty presence of mens-rea is a must.

(¢)-Ms Padmini Products v. Collector of C. Ex., 1989 (043) ELT 0195 (S.C.) wherein the
Apex Court held that suppression of facts is not falhue to disclose the legal consequences of a

cer tain pr ovision.

e The appellant further submitted that Since the demand of tax under Section 73 of the
Finance Act, 1994 itself is baseless and without merits therefore levy of interest and
imposition of pénalties. In the decision of Hon'ble .Tribunal in M/s DD Industries Ltd,
V/s.CCE reported in 2002 (142) ELT 256 (Tri.), it was held that even if suppression is assumed,

in the absence of an intent to evade payment of duty, a penalty cannot be imposed.

° The appellant submitted that as they were not required to take registration, no
question arises to file returns and the penalty ini‘posed under Section 77(1),Section
77(2) and 78 for Rs.10,000, Rs.5,000/- land Rs.6,06,658/-, respectively is not
warranted, The appellant requested to be heard in person before the case is decided

and prayed for Consideration of the above submissions and set aside the impugned
order.

4. Personal hearing in the case was held on 06.10. 2023. Shri Dhiraj Patel, Chartered
Accountant, appeared on behalf of 1he appellant for personal heaung and reiterated the
submission made in the appeal. He requested to allow their appeal and set as1de the 1mpugned
order,

5. . On going through the appeal memorandum, it is hoticed that the impugned order was
issued on 12.12.2022 and received by the appellant on 03 01.2023. However, the plesenl
appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 06.03 2023, i.e. after a
delay of 03 day from the last date of filing of appeal. The appellant have along with appeal
memorandum also filed an Application seeking condonation of delay stating that The

appellant is a proprietor and does not have a separate staff to look after legal matters. He was

not well verse with the provisions of the Service Tax Department. As soon as the applicant
understood that agailiS'

1 appeal is required to be filed, he contacted the legal
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counsel and filed the present appeal on 06.03.2023 which was required to be filed on or
before 03.03.2023.

6.  Before taking up the issue on merits, I proceed to decide the Application filed seeking
condonation of delay. As perr Section 85 of the Finance Act, 1994, an appeal should be filed
within a period of 2 months from the date of receipt of the decision or order passed by the
adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the
Finance Act, 1994, the Commissioner (App'eals) is empowered to condone the delay or to
allow the filing of an appeal within a further period of one month thereafter if, he is satisfied
that the appellant was prevented by sufficient cause from presénting the appeal within the
period of two months. Considering the cause of delay given in application as genuine, I

condone the delay of 03 day and take up the appeal for decision on merits.

7. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum, during the course of personal hearing and documents
available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is legal

- and proper or otherwise. The demand pertains to the period FY 2015-16.

8. [ find that in the SCN in question, the demand has been raised for the period FY 2015-
16 based on the Income Tax Returns filed by the appellant. Except for the value of “Sales of
Services” provided by the Income Tax Department, no other cogent reason or jvustiﬁcation is
forthcoming from the SCN for raising the demand against the appellant. Merely because the
appellant had reported receipts from “Sales of Services”, the same cannot form the basis for
arriving at the conclusion that the respondent was liable to pay service tax, which was not

paid by them.

8.1  In the present case, I find that letter & summon were issued to the appellant seeking
details and documents, which were allegedly not submitted by them. However, without any
fu_rther inquiry or investigation, the SCN has been issued only on the basis of details received
from the Income Tax department. This, in my considered view, is not a valid ground for

raising of demand of service tax.

9. It is observed that the main contentions of the appellant in the appeal memorandum is
that they were engaged in the sale/purchase of unstitched dress material which is goods in
nature and not the service and income received by them from such sale/purchase activity isa

trading activity. For the confirmation of the same the appellant has submitted the copies of

sample purchase and sales bills of unstitched dress material from/to its various .

clients/customers. In fovour their submission, the appellant has also submitted the copies of

TR for F.Y.14-15 & 16-17 and 26AS from it appéars that they are engaged in trading activity

not taken service tax

e goods in which the

L]
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ownership of the goods get change. Tladmgf goods, is the . actmty of buying, selling, or

exchanging; goods or services. between people firms, or countries, It can also mean the sale of

goads. by Way of: busmesA .;-,.buyels t1ade1s or proc qssms arid the;same is exempted from the

2 4

service tax as per the Clause (e) of the Section 66D of Finance Act, 1994 specifies the
Negative list of services i.e. the Services on which Service Tax is not apphcable. Section 66D
is been inserted in Finance Act, 1994 by Finance Act, 2012 and been notified to be effective
from 1st July 2012 v.ide Notification No. 19/2012-ST dated 5 June 2012.Relevant portion of

the above is re-produced as under:

66D. Negative list of services. - The negative list shall comprise of the following services,
namely: -

(a) services by Govelnment or-a local authority excluding the following services to the extent
they are not covered elsewhere -

- (®)...... ,
©)erisy
(<) BT ,
(e) trading of goods;

So once the activity falls within the meaning of any service provided in service tax
negative list, the activity is out of sefvice tax applicability. As they are engaged in
sale/purchase i.e. trading activity, As per negative list [section 66D(e) ] of Finance Act, 1994,

service tax is not applicable. It is also obsewed that the adjudicating authouty has passed the

impugned order ex-parte.

The total turnover for the FY 2015-16 is as under;

St Particulars : Amount Remarks
No. , (in Rs.)
1 |Sale of unstitched dress 41,83,851/- Eiempted as per negative list
material wronglykhdwn as Sale | [section 66D(e) ] of Finance
of Seryices Act, 1994

From the submission, it appears that The value is earned from Sale of unstitched dress
material i.e. Rs.41,83,851/- during the subject period and while filing the Income Tax return it
was wrongly shown by the filer/tax consultant of the appellant as Sale of Services instead of

Sale of Goods. The said Tax consultant has admitted his mistake and filed affidavit in this
regard also.

10. The appellant were not.having any other income other than the discussed above. In
support of the same they have submitted Income Tax Returns for the FY 2015-16; Form
26AS for FY 2015-16; Profit & Loss Account for the FY 2015-16; & copy of sample
1nv01ces issued by the appellant during the FY 2015-16.

1. On scrutiny of the documents viz. Profit & Loss Account for the FY 2015~ -16; invoices

issued by the appellant during the FY 2015-16; I find that the appellant engaged in trading
activity i.e. sale and pu}gh@:pfdulg; i

7@ \°“ER e d¢
&
. 5

ched dress material, Therefore, the actmty carried out
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by the appellant was exempted from service tax as per negative list [section 66D(e) ] of
Finance Act,1994 and the appellant not required to-pay any service tax on the income of Rs.
41,83,851/- received by them during the FY 2015-16 from the sale of unstitched dress

material,

12. " In view of the above discussion, I am of the considered view that the activity carried
out by the appellant not liable to pay Service Tax during the FY 2015-16. Since the demand
of Service Tax is not sustainable on merits, there does not arise any question of charging

interest or imposing penalties in the case.

13. In view of above, I hold that the impugned order passed by the adjudicating authority
confirming demand of Service Tax, in respect of “sale of unstitched dress material” income
received by the appellant during the FY 2015-16, is not legal and proper and deserve to be set
aside. Accordingly, I set aside the impugned order and allow the appeal filed by ’éhe appellant.

14. Wﬁﬁmﬁﬁﬁmmﬁwmaﬁ%%ﬁmw%l

The appeal filed by the appellant stands disposed of in above terms,

/%.C -
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e (Adfrew)

Attested Date :25.10.2023
e
Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad
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